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In 2016, the Supreme Court of Canada (“SCC”) released its landmark 
decision in the case of R v Jordan. With the objective of addressing 
widespread delay within the Canadian justice system, the implications of 
the ruling were such that the Court set out definitive limits on the length 
of time in which accused persons must be brought to trial before a stay of 
proceedings is presumed to be entered. Since the decision, many scholars 
have emphasized the importance of resolving delay within the justice system 
to ensure that widespread stays of proceedings are not being entered, 
whereby the justice system may consequently fall into a state of disrepute. 
However, an equally important consideration that has not yet been 
explored concerns the risks that a failure to adequately remedy delay may 
result in police and Crown rushing to resolve cases within these strict time 
constraints. To explore this gap within the literature, this paper utilizes 
wrongful conviction concepts and available data to demonstrate that the 
current state of delay within the justice system has the potential to 
contribute to a “rush to justice” mentality among police and Crown. The 
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development of such a mentality is problematic as it has the potential to 
lead to a wrongful conviction. Considering this elevated risk for wrongful 
convictions, this paper thus provides a new perspective in underscoring the 
importance of resolving delays within the justice system in the advent of 
Jordan. 
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I. INTRODUCTION  

On the evening of December 23rd, 1981, Barbara Stoppel's strangled 
and nearly lifeless body was found in the bathroom of a donut shop in 
Winnipeg, Manitoba.1 Witnesses outside the store reported seeing Stoppel, 
who was working alone as a waitress, conversing with a man before he 
turned around, locked the storefront door, and led her toward the 
bathroom.2 Shortly after, witnesses saw the man leave the store, cross a 
nearby bridge, and drop various items into the river below.3 A description 
of the perpetrator was provided to the police, and a search of the riverbank 
resulted in the recovery of various items – the most significant of which was 
a nylon rope with fibers from Stoppel’s sweater embedded within it.4  

A visual inspection of the rope suggested that it may have been 
manufactured by a plant in Washington State – a major consumer of which 
was a British Columbian utility company.5 As authorities began to search 
for a suspect with links to the west coast, they quickly turned their sights 
onto British Columbia resident Thomas Sophonow, who happened to have 
arrived in Winnipeg the same evening of the crime.6 Having borne some 
resemblance to the composite drawing of the perpetrator, Sophonow 
agreed to cooperate with the police by being interviewed and was later 

                                                      
1  Peter Cory, “The Inquiry Regarding Thomas Sophonow” (2001) at 43-44, online (pdf): 

Government of Manitoba <websites.godaddy.com/blob/6aaa6fc2-99d9-4af2-a3b4-
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subjected to an interrogation.7 Although he never confessed to the crime, 
the police were sure of his guilt.8 As Stoppel would tragically go on to die 
from her injuries at a local hospital, Sophonow was charged with her 
murder.9  

At this point in the investigation, evidence indicative of Sophonow’s 
guilt appeared to mount quickly. For instance, as he was arrested, 
Sophonow would unknowingly demonstrate the “twisting motion of 
locking the door” – which eyewitnesses had reported – to an undercover 
police officer placed in his cell.10 In addition, when eyewitnesses were called 
to view a police lineup (a.k.a. photo-pack), many identified Sophonow as 
the perpetrator.11 Finally, while incarcerated, several jailhouse informants 
came forward alleging that Sohponow had confessed to them that he had 
committed the crime.12 Given such evidence, Sophonow went on to be 
subjected to three trials, the first resulting in a hung jury, while the second 
and third trials resulted in a successful appeal of his conviction.13 Rather 
than sending the matter back for a fourth trial, the Court went on to stay 
the charges, and Sophonow was released after having spent 45 months in 
prison.14 In 2000, nearly 20 years after Stoppel’s murder, the Winnipeg 
Police Service conducted a reinvestigation into the crime.15 Their 
conclusion: Sophonow was, in fact, innocent.16  

It is now known that several investigative and prosecutorial failures 
were responsible for Sophonow’s wrongful conviction.17 Among them are 
the facts that the rope had actually been manufactured in Manitoba, the 
police had likely inadvertently shown Sophonow the motion which the 
perpetrator used to lock the door during his interrogation, the eyewitness 
lineups resulting in his identification were highly suggestive and unfairly 

                                                      
7  Ibid at 45, 50. 
8  Ibid at 51-54. 
9  Ibid at 35. 
10  Ibid at 53. 
11  Ibid at 58-59. 
12  Ibid at 102-108. 
13  Ibid at 35. 
14  Ibid at 35-36. 
15  Ibid at 35. 
16  Ibid. 
17  Cory, supra note 1; Sarah Harland-Logan, “Thomas Sophonow” (last visited 27 April 

2023), online: Innocence Canada <www.innocencecanada.com/exonerations/thomas-
sophonow/> [perma.cc/7YT2-K355] [Harland-Logan]. 



conducted, and that it was not disclosed to the defence that the jailhouse 
informants had unsavory backgrounds or were otherwise incentivized to 
testify.18 

While it is difficult to ascertain exactly what was going through the 
mind of the police and Crown involved in Sophonow’s case, it is unlikely 
to be the result of actors gone “rogue.” Instead, the root cause of his 
wrongful conviction may be properly attributed to human nature’s 
tendency to overly focus on a particular theory, which consequently 
impedes one’s ability to objectively evaluate present evidence – a 
psychological phenomenon known as tunnel vision.19 This set of 
circumstances became especially evident when it came to light that the 
police had failed to follow up on another potential suspect who should have 
raised several red flags for investigators or when they discounted Sophnow’s 
alibi after perceiving it as being late and incomplete.20 Indeed, it is now 
known that during the time that Sophonow was accused of being at the 
donut shop and murdering Stoppel, he was, in fact, visiting local Winnipeg 
hospitals where he was handing out Christmas stockings to sick children.21 

Among the environmental pressures that exacerbate the potential for 
the development of tunnel vision is the existence of intense pressure placed 
upon state actors – like that of the police and Crown – to quickly resolve a 
crime.22 Such conditions were undoubtedly present in Sophonow’s case, 
where the subsequent inquiry into his wrongful conviction noted that 
“[t]he City of Winnipeg was understandably outraged by the murder. The 
media reflected that sentiment. There was extensive media coverage, not 
only of the crime, but also of the investigation and all the proceedings that 
followed it.”23 Given the existence of such circumstances, the travesty of 
Thomas Sophonow’s wrongful conviction serves as a case in point with 
respect to the risk that the presence of a “rush to justice” mentality among 
police and Crown may pose for the occurrence of a miscarriage of justice. 
Perhaps more abstractly, Sophonow’s case also demonstrates the careful 
balance that must be struck between speed and delay in the justice system. 
Indeed, while section 11(b) of the Canadian Charter of Rights and Freedoms 
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guarantees the right to a speedy trial,24 wrongful conviction literature has 
simultaneously raised concerns that the presence of pressures demanding 
excessive speed to bring accused persons to justice may simultaneously 
increase the likelihood for the occurrence of a wrongful conviction.25 

In the summer of 2016, this careful balance between speed and delay 
came to the forefront following the release of the Supreme Court of 
Canada’s decision in R v Jordan.26 The implications of the decision were 
such that the SCC set out definitive limits (known as “presumptive 
ceilings”) on the length of time that an accused person must be brought to 
trial before a judicial stay of proceedings27 is presumed to be entered.28 
These ceilings were set at 18 months for provincial court cases and 30 
months for superior court cases or provincial court cases with a preliminary 
inquiry.29 According to the Court, the rationale behind such a dramatic 
change in the law lies in the alleged “culture of complacency” concerning 
delay, which has plagued the Canadian justice system in recent decades.30 
In Jordan’s case, for instance, despite him being charged with drug-related 
offences of modest complexity, the delay was so significant that it would 
take more than four years before he would see the end of his trial.31 Across 
the justice system, more broadly, it was reported that “between the fiscal 
years of 2006/2007 and 2015/2016 the median time between charging and 
disposition for a superior court case grew from 10.6-months to 14-

                                                      
24  Canadian Charter of Rights and Freedoms, s 11(b), Part I of the Constitution Act, 

1982, being Schedule B to the Canada Act 1982 (UK), 1982, c 11. 
25  Bruce A MacFarlane, “Wrongful Convictions: The Effect of Tunnel Vision and 

Predisposing Circumstances in the Criminal Justice System” (2008) at 7-16, online 
(pdf): Ontario Ministry of Attorney General 
<www.attorneygeneral.jus.gov.on.ca/inquiries/goudge/policy_research/pdf/Macfarla
ne_Wrongful-Convictions.pdf> [perma.cc/G9UM-XU6A] [MacFarlane]; FTP Heads of 
Prosecution Committee, “Innocence at Stake: The Need for Continued Vigilance to 
Prevent Wrongful Convictions in Canada” (2018) at 10-12, online (pdf): Public 
Prosecution Service of Canada <www.ppsc-sppc.gc.ca/eng/pub/is-ip/is-ip-eng.pdf> 
[perma.cc/PE72-9UFE]. 

26  R v Jordan, 2016 SCC 27 [Jordan]. 
27  A judicial stay of proceedings refers to the permanent halting of criminal proceedings 

against an accused. 
28  Jordan, supra note 26. 
29  Ibid at para 46. 
30  Ibid at para 40. 
31  Ibid at para 4. 



months.”32 In view of these circumstances, the SCC, therefore, asserted that 
such ceilings were necessary: 

…in order to give meaningful direction to the state on its constitutional 
obligations and to those who play an important role in ensuring that the trial 
concludes within a reasonable time: court administration, the police, Crown 
prosecutors, accused persons and their counsel, and judges.33 

Given this dramatic shift towards the imposition of definitive time 
limits on criminal trials, it is perhaps unsurprising that Jordan has had a 
significant impact on the practice of criminal law in Canada. For instance, 
the Standing Senate Committee on Legal and Constitutional Affairs 
(“SSCLCA”) suggested that Jordan “… has shaken up the status quo of the 
criminal justice system unlike any case in recent years.”34 In response, legal 
scholars and practitioners alike have emphasized the importance of 
adequate governmental and justice agency response to the demands of the 
SCC in Jordan with respect to remedying delay.35 Such efforts are often 
suggested to be critical so as not only to ensure that the rights of accused 
persons are being respected but also to ensure that the reputation of the 
criminal justice system does not enter a state of disrepute due to widespread 
stays of proceedings being entered.36 

Nevertheless, despite the longstanding concern raised within wrongful 
conviction literature concerning the development of a “rush to justice” 
mentality,37 a perspective which has been largely absent from the discussion 
surrounding Jordan has been any consideration as to the risks that a failure 
to resolve delay within the justice system may pose for the occurrence of 
wrongful convictions. In this respect, if actors such as the police and Crown 
are struggling to meet the SCC’s strict timelines in Jordan due to the 
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Denying Justice: An Urgent Need to Address Lengthy Court Delays in Canada” (2017) 
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35  SSCLCA, ibid. 
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existence of a continual delay in the justice system, it is reasonable to 
consider whether the resulting pressure to meet these deadlines has the 
potential to contribute to the development of “rush to justice” mentality 
among such actors. Therefore, to address such gap within the literature, in 
this paper, we answer the following two research questions: 

1) Does the institution of presumptive ceilings in R v Jordan exacerbate the 
likelihood for wrongful convictions to occur? 

2) To what extent have government and justice agencies responded to the 
demands of the Supreme Court of Canada in R v Jordan as it pertains to 
reducing delay and what implications may this have for the occurrence of 
wrongful convictions? 

In answering these questions, we argue that in the advent of the 
institution of presumptive ceilings in R v Jordan, the current state of delay 
within the justice system has the potential to exacerbate the likelihood that 
wrongful convictions may occur. 

To demonstrate this argument, this paper is divided into several 
distinct sections. First, we explore the case of R v Jordan and its subsequent 
impact on the justice system. Second, we identify the relevant “rush to 
justice” concepts that have been identified within wrongful conviction 
literature and consider their relevance to the Jordan framework. Third, we 
explore whether delay within the justice system has been appropriately 
addressed with respect to minimizing the risk of the development of a “rush 
to justice” mentality among actors such as the police and Crown. Finally, 
we conclude by considering several recommendations, which may be 
implemented to further reduce delay within the justice system and 
consequently reduce the likelihood of the development of a “rush to 
justice” mentality among such actors. Our recommendations include the 
need for technological improvement in courthouses, ensuring that the 
position vacancies of key criminal justice participants are quickly filled, 
reducing the number of cases entering the traditional criminal justice 
system, and the need for better data collection concerning Jordan 
applications to assess the frequency of, and reasons for, delay and to provide 
support for making evidence-based changes if warranted.  

It must be stated from the outset that our position within this paper is 
not to be critical of the SCC’s decision in Jordan. Rather, we intend to 
provide a new perspective on the importance of adequate governmental 
and justice agency responses to the demands of the SCC in Jordan through 
the exploration of wrongful conviction literature. While there exists no 



universal definition as to what a wrongful conviction may be defined as,38 
we nevertheless adopt the FTP Heads of Prosecution Committee’s 
understanding of such occurrence, which asserted that it is “…the 
conviction of a person who is factually innocent of the crime for which he 
or she was convicted … and whose conviction is not remedied through the 
ordinary court processes within a reasonable time.”39 

II. THE CASE OF R V JORDAN 

A. Summary of Jordan 
Section 11(b) of the Canadian Charter of Rights and Freedoms guarantees 

the right to a trial within a reasonable time.40 For over two decades, the 
relevant case law for assessing section 11(b) Charter applications was set out 
in the 1992 case of R v Morin.41 In Morin, the SCC previously held that to 
assess section11(b) Charter applications, judges are to balance four factors, 
including: 

… (1) the length of the delay; (2) defence waiver; (3) the reasons for the delay, 
including the inherent needs of the case, defence delay, Crown delay, institutional 
delay, and other reasons for delay; and (4) prejudice to the accused’s interest in 
liberty, security of the person, and a fair trial.42 

The Morin framework would go on to define the boundaries of section 
11(b) until a narrow majority in R v Jordan would overturn it and establish 
an entirely new framework to assess delay.  

In Jordan, the accused was one of ten co-accused charged with several 
offences related to the possession and trafficking of narcotics following a 
dial-a-dope operation conducted by the Royal Canadian Mounted Police 
(“RCMP”).43 Mr. Jordan was arrested in December of 2008, where he 
remained in custody until he was eventually released on bail in February of 

                                                      
38  FTP Heads of Prosecution Committee, ibid. 
39  Ibid. 
40  Jordan, supra note 26 at para 12. 
41  Ibid at para 13. 
42  Ibid at para 30. 
43  Ibid at para 7. As explained by the SCC in the case of R v Ahmad, a dial-a-dope operation 
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2009, with restrictive conditions, including house arrest.44 While his 
preliminary inquiry was originally scheduled for May of 2009, the Crown 
and the defence sought continuances until eventually around 44 months 
had elapsed before the start of his trial.45 As a result of this lengthy delay, 
Jordan brought forward an application to enter a stay of proceedings, 
alleging that his section 11(b) Charter right had been violated.46 

In applying the Morin framework, the trial judge ultimately decided to 
dismiss the application.47 In his analysis, the trial judge reasoned that while 
the delay was significant, an institutional delay should be given less weight 
than a delay caused by the Crown.48 In this case, he ascribed four months 
of delay to Mr. Jordan when he had opted to change counsel at the start of 
the trial, while two months of delay were attributed to the Crown and 32.5 
months were found to be the result of an institutional delay.49 Around this 
same time, Mr. Jordan was also convicted of drug-related charges in relation 
to a separate incident, which resulted in him being placed under a 
conditional sentence order with similarly restrictive conditions as those 
which he was assigned while on bail.50 The trial judge, therefore, also 
reasoned that because Mr. Jordan was subject to similar conditions under 
the conditional sentence order during a large portion of the delay, the 
prejudice which he experienced because of the delay was rather limited.51 
Consequently, the trial judge concluded that the delay was not 
unreasonable, and the trial resumed.52 The trial would eventually go on to 
conclude in February of 2013, with Mr. Jordan being convicted of five drug-
related offences.53 

 Mr. Jordan later appealed his case to the British Columbia Court of 
Appeal (“BCCA”) and argued that the trial judge erred in his finding that 
the delay was reasonable.54 While the BCCA would ultimately agree with 
the trial judge and dismiss the appeal, Mr. Jordan would continue his 

                                                      
44  Jordan, supra note 26 at para 7. 
45  Ibid at paras 7-12. 
46  Ibid at para 12. 
47  Ibid at para 13. 
48  Ibid at para 15. 
49  Ibid at paras 14-15. 
50  Ibid at para 11. 
51  Ibid at para 16. 
52  Ibid at para 17. 
53  Ibid at para 12. 
54  Ibid at para 17. 



argument up to the SCC, where the majority opinion would come to a very 
different conclusion by deciding to dramatically change the law with respect 
to section 11(b) of the Charter.55 The justification for such dramatic shift in 
the law rested upon their recognition that the Morin framework was beset 
by “doctrinal and practical problems,” which were incapable of being 
resolved through mere refinements.56 In this respect, the SCC went on to 
identify several shortcomings of the Morin framework over its decades of 
authority, including the fact that it was too unpredictable, complex, 
confusing, hard to prove, and subjective.57 These shortcomings would be 
demonstrated by the facts that judges had a particularly difficult time 
assessing the element of prejudice present within the Morin framework, the 
framework provided little to prevent delay or otherwise encourage 
substantive change within the justice system, it encouraged “micro-
counting” to attribute each instance of delay to a particular party, and that 
judges were ultimately hesitant to find in the accused’s favour and order a 
stay of proceedings in lieu of society’s interest in continuing the trial.58 
Together, the SCC suggested these factors culminated into a “culture of 
complacency” with respect to delay in the justice system.59 

In place of Morin’s rather subjective analysis, the SCC opted to replace 
it with a more determinative framework by setting definitive limits on the 
length of time that a criminal trial is presumed to take, known as 
“presumptive ceilings.”60 Such ceilings apply from the date of charge to the 
“…actual or anticipated end of trial”61 and were thus set at 18 months for 
provincial court cases and 30 months for superior court cases or provincial 
court cases with a preliminary inquiry.62 In their written decision, the SCC 
reportedly arrived at such specific ceilings by accounting for the time 
required to complete modern criminal investigations and prosecutions.63 

When calculating delay with respect to such ceilings within a particular 
case, the trial judge is to subtract any delay attributable to the defence.64 In 
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recognizing an incentive for the defence to contribute to delay, the court 
noted that frivolous defence actions would count towards defence delay; 
however, on the other hand, legitimate defence actions such as preparation 
time and genuine applications or requests would ultimately count toward 
the total delay calculation.65 If, after accounting for defence delay, the total 
remaining delay still exceeds the presumptive ceiling, the burden is then 
placed upon the Crown to justify that the delay was nevertheless 
reasonable.66 The Crown may only justify delay beyond the ceilings if it was 
the result of “discrete events” that were reasonably unforeseeable – such as 
illness – or was otherwise the result of the case being particularly complex.67 
With respect to the latter exception, the SCC commented that a murder 
case by itself does not typically meet the threshold of a complex case.68 
However, it was suggested that a case may be more complex where charges 
of terrorism or organized crime are present.69 Ultimately, if the Crown is 
unable to justify the delay based on either exception, a stay of proceedings 
must be entered.70  

The SCC also noted that even if the delay is below the presumptive 
ceiling prescribed for a particular case, the defence may still argue that the 
delay was nevertheless unreasonable.71 In such an event, the defence must 
show that it took the initiative by taking meaningful steps to expedite the 
proceedings and that the reasonable time requirements of the case were 
markedly exceeded.72 Both qualifications must be demonstrated for a 
violation of section 11(b) to be found within such context.73 In any event, 
the SCC suggested that successful applications below the presumptive 
ceilings will be rare, save for “clear” cases.74 

Because judicial change in the law is presumed to operate retroactively, 
the Court in Jordan noted that these newly established presumptive ceilings 
were to apply immediately, even to cases already within the system – albeit 

                                                      
65  Ibid at para 63. 
66  Ibid at para 68. 
67  Ibid at paras 69-81. 
68  Ibid at para 78. 
69  Ibid at para 81. 
70  Ibid at para 76. 
71  Ibid at para 82. 
72  Ibid. 
73  Ibid. 
74  Ibid at para 83. 



with a few caveats.75 In this respect, to avoid widespread stays of proceedings 
being entered, a contextual “transitional period” is to be applied in which 
the Crown may demonstrate that “… the time which the case has taken is 
justified based on the parties’ reasonable reliance on the law as it previously 
existed.”76 Because Mr. Jordan’s case fell within the transitional period, this 
slightly modified the framework applied to him.77 When embarking upon 
such analysis, the majority opinion accounted for a defence delay of four 
months and ascribed the Crown a remaining delay of 44 months, which 
well exceeded the case’s prescribed ceiling of 30 months.78 Despite the 
additional consideration of such “transitional circumstances,” the SCC 
ultimately found the delay to be unreasonable.79 Such a finding was aided 
by the fact that there were a lack of discrete events present and that the case 
itself was determined to be relatively absent of complexity.80 As explained 
by the SCC: 

We recognize that the Crown was operating without notice of this change in the 
law within a jurisdiction with some systemic delay issues. But a total delay of 44 
months (excluding defence delay), of which the vast majority was either Crown or 
institutional delay, in an ordinary dial-a-dope trafficking prosecution is simply 
unreasonable regardless of the framework under which the Crown was 
operating.81 

In conclusion, the court found that Mr. Jordan’s section 11(b) Charter 
right had been infringed, and a stay of proceedings was ordered.82 

B. Post-Jordan Aftermath and its Implications on the Justice 
System 

In the years following the release of the decision, the SCC took up 
several opportunities to clarify the nuances of the presumptive ceilings. For 
instance, in R v KJM,83 the SCC held that the presumptive ceilings apply to 
youth matters. In R v KGK,84 the SCC determined that the presumptive 

                                                      
75  Ibid at paras 93-95. 
76  Ibid at para 96. 
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82  Ibid at para 135. 
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ceilings timeline does not include the time it takes for a trier of fact to reach 
their verdict. In other words, the timeline begins from the moment a charge 
is laid until the end of trial arguments.85 In R v JF,86 the SCC held that 
when a new trial is ordered, the presumptive ceilings apply only to the delay 
that occurred within the accused’s new trial. As this new section11(b) 
jurisprudence continues to take hold in the coming years, it is inevitable 
that the courts will continue to clarify the framework’s specificities. 

In 2017, a standing committee established by the Senate of Canada 
and tasked with the objective of studying delay within the justice system 
released their comprehensive final report, which included over 50 
recommendations about how such delay may be reduced across Canada.87 
The committee traveled to several provinces and heard testimony from over 
a hundred witnesses involved within the justice system in various capacities 
with the objective of understanding the differing challenges and 
perspectives as to the factors contributing to the delay.88 In response to the 
findings of the committee, in March of 2018, the federal government 
introduced Bill C-75, which aimed to modernize the criminal justice system 
and reduce delay, most notably through changes such as streamlining the 
bail process, restricting the availability of preliminary inquiries to only 
specific serious offences, expanding the powers of the judiciary with respect 
to case management, and streamlining the classification of offences.89 
Further efforts have been taken by individual provinces, such as in Ontario, 
where the province has hired additional provincial judges and Crown 
prosecutors,90 and in British Columbia, which has proposed a digitalization 
strategy aimed at reducing delay through the implementation of technology 
in courthouses.91 

                                                      
85  Ibid. 
86  R v JF, 2022 SCC 17. 
87  SSCLCA, supra note 34. 
88  Ibid at 22. 
89  “Legislative Background: An Act to amend the Criminal Code, the Youth Criminal 

Justice Act, and other Acts and to make consequential amendments to other Acts, as 
enacted (Bill C-75 in the 42nd Parliament)” (last modified 26 August 2022), online: 
Department of Justice Canada <www.justice.gc.ca/eng/rp-pr/csj-sjc/jsp-
sjp/c75/p3.html> [perma.cc/PX29-FYGH]. 

90  Andrew Pilla & Levi Vandersteen, “Re-Charting the Remedial Course for Section 
11(b) Violations Post-Jordan” (2019) 56:2 Osgoode Hall LJ 436 at 439 n 12 [Pilla & 
Vandersteen]. 

91  “Court Digital Transformation Strategy” (2019), online (pdf): Government of British 
Columbia <www2.gov.bc.ca/assets/gov/law-crime-and-justice/about-bc-justice-



Given Jordan’s notable changes to the practice of criminal law, it is 
perhaps unsurprising that the decision has been the subject of considerable 
controversy amongst legal scholars and practitioners. For instance, in a 
survey of police investigators within the province of British Columbia, 
participants unanimously agreed that Jordan effectively requires that 
governments commit additional funding for more police, Crown counsel, 
courtrooms, and RCMP laboratories to meet the requirements of the 
decision and maintain the repute of the justice system.92 Lundrigan has 
argued that the SCC’s decision to set descriptive ceilings with respect to 
how long a criminal case must be completed within provides little incentive 
to address delay, whereby the Court should have instead provided 
prescriptive ceilings that tell the state how long a case should be completed 
by.93 Maintaining a similar critical lens, Anevich has suggested that Jordan: 

…Effectively reduces constitutional law to mathematics and rejects the underlying 
spirit of the law and combined weight of Canadian and American speedy trial 
jurisprudence. It turns judges and litigants into accountants, and except for 
determining what an exceptional circumstance is or the limits of the transitional 
framework, removes all weighing from the calculation.94 

Other scholars, such as Pilla and Vandersteen, have argued that unlike 
the Morin framework, the Jordan framework is devoid of interest balancing 
and, therefore, requires a revision of the precedent that a stay of 
proceedings is the only remedy available to the judiciary following the 
finding of a section 11(b) breach.95 Similarly, de Sa has argued that the 
availability of alternative remedies for judges other than a stay of 
proceedings is necessary to ensure that the administration of justice is not 
undermined.96 

As evident from such commentary, a significant focus among 
academics and practitioners has narrowed in on the potential implications 
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that Jordan may have for criminal trials or the justice system more broadly. 
Despite this, given the imposition of strict time constraints on police and 
Crown, a key consideration that has been absent from this discussion 
concerns the need to resolve delays within the justice system as a means of 
combatting the potential for wrongful convictions due to the development 
of a “rush to justice” mentality among such actors. In this respect, because 
the presumptive ceilings begin from the moment that an accused person is 
charged, the SCC’s decision in Jordan necessarily implicates the role and 
responsibilities of both the police and the Crown. Indeed, upon laying a 
criminal charge, Jordan effectively places deadlines on the police’s 
responsibility to conduct investigations and collect evidence. Because of 
this, police agencies must now ensure that their investigations are complete 
with adequate time to spare for subsequent Crown preparation. Once an 
investigation is completed, the Crown themselves must ensure that they 
have thoroughly evaluated all the evidence present within a particular case 
and, if needed, are able to bring the matter to trial within these strict time 
constraints. 

Nevertheless, it is important to acknowledge that in most instances, the 
Jordan framework allows the police and Crown a substantial amount of time 
to resolve cases.97 Indeed, it has been observed that many cases may be 
resolved well under the presumptive ceilings set out in Jordan.98 Moreover, 
even if cases begin to show signs that they may fail to meet these ceilings, 
the Crown has several tools at its disposal that may be used to expedite such 
matters.99 For example, de Sa has recognized that: 

(1) Working with police and organizing disclosure pre-charge builds in lead time; 
(2) Charge screening, diversion, and triage reduces volume; (3) Reducing the 
number of charges and reducing the number of accused simplifies the proceedings 
and shortens time estimates; (4) Case-management/disclosure teams allow the 
Crown to keep on top of files and set dates expeditiously; (5) Section 540 
applications in preliminary hearings can expedite matters substantially; (6) Direct 
Indictments shorten otherwise protracted proceedings in Provincial Court; (7) 
Rolling lists for priority matters which place them as a priority week to week when 
courts are unavailable; and (9) Case management judges can assist with expediting 
motions.100 
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Furthermore, even where these additional efforts falter and the Crown 
still fails to meet the presumptive ceilings, they may nevertheless have the 
ability to rebut the presumption that the delay was unreasonable. However, 
such arguments may only be successful if the delay falls within the “discrete 
events” or “complex cases” category. It does not, for instance, allow for the 
Crown to justify continual delay within the justice system, which may have 
contributed to that case exceeding the ceilings. In addition, even if the 
Crown believes that some delay may be the result of discrete events or the 
case’s complexity, there is no guarantee that the Court will see it the same 
way or otherwise attribute the entirety of the delay which the Crown had 
sought to justify. This reality is at the heart of our concern that a failure to 
resolve delay in the justice system may result in actors such as the police 
and Crown rushing to resolve cases. As previously mentioned, this “rush to 
justice” mentality is particularly problematic as it has been recognized to 
have the potential to contribute to the occurrence of a wrongful 
conviction.101 In the following section of this paper, we will consider several 
wrongful conviction concepts that are particularly relevant to such 
mentality, including cognitive biases, tunnel vision, and noble-cause 
corruption. 

III. “RUSH TO JUSTICE” WRONGFUL CONVICTION CONCEPTS 

AND THEIR RELEVANCE TO JORDAN 

To make sense of the potential for Jordan-induced time pressures to 
increase the likelihood of a miscarriage of justice, we adopt a social science 
conceptual framework informed by the field of wrongful convictions. That 
is, should the factors contributing to delay within the justice system 
continue unabated, police and Crown who are tasked with meeting the 
presumptive ceilings set out in Jordan will effectively face time-related 
pressures in meeting these deadlines. Within the field of wrongful 
convictions, such time-related pressures have been understood to have the 
potential to negatively impact the decision-making processes of the police 
and Crown.102 In turn, this can then influence the course of a criminal 
investigation or prosecution and potentially contribute to the occurrence 
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of a wrongful conviction.103 In this respect, we suggest that the concepts of 
cognitive biases, tunnel vision, and noble-cause corruption are of particular 
concern when considering the development of such a “rush to justice” 
mentality. Each of these concepts will be explored in detail throughout this 
section. 

A. Cognitive Biases and Tunnel Vision 
To effectively process the copious amounts of information that 

individuals are confronted with during their day-to-day lives, human beings 
often unconsciously make use of mental shortcuts known as “cognitive 
biases.”104 Broadly defined, cognitive biases can be understood as an 
“…umbrella term that refers to a variety of inadvertent but predictable 
mental tendencies which can impact perception, memory, reasoning, and 
behaviour.”105 While cognitive biases may sound unflattering in these 
terms, these predictable mental tendencies are essential to human 
cognition.106 Indeed, as MacFarlane notes: 

On a practical level, cognitive biases may actually be seen as a natural means by 
which we can efficiently process the flood of information we are subjected to on 
a daily basis. Without some sort of filtration mechanism, information received 
may simply become a “blur.”107  

Although cognitive biases may be beneficial for everyday information 
processing, in the context of a criminal investigation or prosecution where 
the careful evaluation of all the existing evidence is critical to assessing the 
guilt or innocence of a suspect, these mental shortcuts can be detrimental 
to the need for objectivity.108 This is especially the case as humans tend “… 
to categorize, interpret, and give attention only [on] a selective basis… .”109 

When cognitive biases occur during a criminal investigation, it may 
result in police and/or prosecutors unconsciously engaging in a 
psychological phenomenon known as tunnel vision.110 In the criminal 
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justice context, tunnel vision may be understood as “…a tendency of 
participants in the system, such as police or prosecutors, to focus on a 
particular theory of a case and to dismiss or undervalue evidence which 
contradicts that theory.”111 Tunnel vision is the result of the formation of 
several cognitive biases – namely confirmation bias, hindsight bias, and 
outcome bias.112 In defining each of these psychological phenomena,  

… confirmation bias involves seeking out, interpreting, or recalling evidence or 
information that supports existing beliefs; hindsight bias is a means of projecting 
new knowledge, or outcomes into the past whereby the early stages of process 
connect casually to the end; and outcome bias reflects hindsight judgments about 
whether a decision was a good or bad one, a correct or incorrect one.113 

Although tunnel vision may be thought to be somewhat synonymous 
with confirmation bias, the two concepts are notably distinct.114 In this 
regard, while tunnel vision narrows an individual’s focus on a particular 
suspect, confirmation bias results in an unconscious filtering of evidence.115 

Given tunnel vision’s roots in the concept of cognitive biases, it is 
important to note that its development does not necessarily indicate 
malfeasance.116 Indeed, “[t]unnel vision is not a judgmental concept. It says 
nothing about the ethics or character of the person involved. Properly 
understood, it involves a natural human tendency, and is not the result of 
maliciousness, much less corruption.”117 Moreover, because the 
development of tunnel vision is understood to be a natural human 
tendency, even the most experienced investigators or prosecutors are not 
immune to its development.118 In fact, experienced Crown all succumbed 
to varying degrees of tunnel vision in the prominent Canadian wrongful 
convictions of David Milgaard, Guy-Paul Morin, Thomas Sophonow, and 
James Driskell.119 
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Much like cognitive biases, the development of tunnel vision poses a 
serious risk for criminal investigations and prosecutions.120 In this respect, 
through the influence of confirmation bias, hindsight bias, and outcome 
bias,121 tunnel vision may interfere with the objective assessment and 
collection of evidence.122 As a result, the formation of tunnel vision has 
been understood to have the potential to inadvertently result in the 
distortion of truth or the displacement of the presumption of innocence.123 

In providing an example of the implications of tunnel vision during 
the process of a criminal investigation, the work of Jerome Frank – who was 
an American judge of the U.S. Circuit of Appeals – provides an excellent 
illustration of the risks that may arise when actors stubbornly cling to their 
belief in the guilt of a suspect or accused during an investigation: 

A bank has been robbed, its cashier murdered. A bystander reports to the police 
that he saw Williams Jones commit the murder. Having thus found a suspect, the 
police sedulously run down all clues that seem to incriminate William Jones. They 
piece together those clues and jump to the conclusion that he is their man. They 
overlook other clues that might exculpate Jones or inculpate someone else. They 
brush aside facts inconsistent with their theory of Jones’s guilt. In this they are 
not dishonest. For here pride and prejudice operate: Pride in their theory is 
buttressed by prejudice against any other.124 

B. Jordan’s Implications for the Development of Cognitive 
Biases and Tunnel Vision 

Importantly, it has been well-recognized that the likelihood for the 
development of tunnel vision may be exacerbated by the environment in 
which police and the Crown operate.125 In particular, it has been found 
that police and Crown are more prone to developing tunnel vision when 
they operate within an environment that demands efficiency over 
thoroughness.126 This type of environment is problematic as it has been 

                                                      
120  Ibid at 453-54. 
121  Campbell, supra note 112 at 52-53. 
122  Dianne L Martin, “Lessons about Justice from the Laboratory of Wrongful 

Convictions: Tunnel Vision, the Construction of Guilt and Informer Evidence” (2002) 
70 UMKC L Rev 847 at 848 [Martin]. 

123  MacFarlane, supra note 116 at 454. 
124  Judge Jerome Frank & Barbara Frank, Not Guilty (Garden City: Doubleday and 

Company Inc, 1957). Doubleday and Company, Inc (Garden City, NY: 1957) at 66, 
cited in MacFarlane, supra note 116 at 452. 

125  MacFarlane, supra note 25 at 37-56; Meterko & Cooper, supra note 105 at 107-08.  
126  Meterko & Cooper, ibid. 



understood to encourage a reduced depth of cognitive processing, which 
thereby may increase both the adoption and the effects of cognitive 
biases.127 Put differently, such an environment is not conducive to the 
allowance of thorough and objective thought, which has been suggested to 
be the “true enemy” of tunnel vision.128 

Should police and Crown struggle to meet the presumptive ceilings in 
Jordan due to the continued existence of delay within the justice system, this 
problematic environment may be conducive to the development of a ‘rush 
to justice’ mentality, which may then exacerbate factors that are known 
contributors to wrongful convictions.129 Indeed, continual delay within the 
justice system will make these timelines unrealistic, and consequently, 
police and Crown may be unable to thoroughly evaluate all the evidence 
that is present within a particular case. These circumstances would 
effectively result in police and Crown rushing to resolve cases – which is 
problematic for preventing wrongful convictions. It has been suggested that 
“[m]ost cases of confirmed wrongful convictions are a product of pressure, 
generated either externally because of a high-profile crime or internally by 
resource and other institutional forces, to resolve a crime which fuels a bias 
dubbed ‘tunnel vision.’”130 This reality emphasizes the importance for 
police and the Crown to be able to thoroughly evaluate all evidence and 
potential leads within a particular case.  

It has also been recognized that the need for careful case evaluation is 
especially salient given that the general process of a criminal investigation 
within Canada already creates a heightened risk for the development of 
tunnel vision.131 In this respect, following the completion of an 
investigation by the police, the Crown typically receives a case file that 
already implicates a particular accused and is absent of evidence that may 
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incriminate a different suspect.132 In reviewing the case file, the separation 
of offices between the police and the Crown offers an opportunity for the 
Crown to evaluate such evidence with a “fresh set of eyes” and ensure that 
the evidence against an accused is sound. However, if the Crown does not 
have the luxury of evaluating the present evidence within a particular case 
given the existence of unrealistic time restraints, they too can perpetuate 
the tunnel vision that began at the investigatory stage.133 

If, after receiving a case file from investigators, a trial is looking to 
conclude uncomfortably close to the presumptive ceilings, continual delay 
within the justice system may result in the Crown being unable to critically 
analyze all the present evidence. Alternatively, in such situations where the 
presumptive ceiling is approaching, and there are doubts as to the reliability 
of the police’s investigation, the Crown may be left to make the difficult 
choice of deciding whether to continue with the trial as planned or risk 
encroaching upon the presumptive ceilings. This choice may be particularly 
difficult given that the risks of encroaching upon the ceiling are severe – 
namely that a stay of proceedings will occur should a section 11(b) breach 
be found.  

It is also in this way that the existence of unrealistic timelines may have 
the potential to implicate the Crown’s discretion with respect to charge 
screening and the decision of whether to proceed with a charge. For 
example, Manitoba’s charge screening policy requires two criteria to be met, 
namely that there is a reasonable likelihood of conviction and that it is in 
the public interest to proceed with the charge.134 Such policies – both in 
Manitoba and in other provinces – operate in part upon the recognition of 
the risk of wrongful convictions and that weak cases should not be 
prosecuted to avoid putting a potentially innocent accused in jeopardy of 
conviction.135 The past wrongful convictions of Randy Druken and Gregory 
Parsons in Newfoundland and Labrador demonstrate this risk well.136 In 
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those cases, it was found that the Crown accepted the police’s belief in the 
guilt despite evident inconsistencies in both instances.137  

The need for careful case evaluation on the part of the police and 
Crown is especially salient in cases where jailhouse informants are involved, 
and thus, special caution toward the present evidence is required. This fact 
was echoed by Justice Cory in the inquiry into Thomas Sophonow’s 
wrongful conviction, where he noted: 

This case demonstrates that experienced police officers considered very unreliable 
informants to be credible and trustworthy. Crown counsel obviously thought they 
were credible witnesses who should be put forward. If experienced police officers 
and Crown Counsel can be so easily taken in by jailhouse informants, how much 
more difficult it must be for jurors to resist their blandishments.138 

Fortunately, while provinces have become more attuned to the risks 
that jailhouse informants present and have implemented additional 
safeguards accordingly,139 it is critical that these safeguards still require time 
for careful case evaluation when making such assessments. 

In the advent of the presumptive ceilings, the existence of continual 
delay within the justice system may also be problematic in its ability to 
further heighten the pressures already faced by police and Crown, which 
have been understood to potentially contribute to the development of 
tunnel vision. Such pressures include those that arise from “…victims and 
their families, the public, colleagues, and supervisors…”140 For police, such 
pressures have the potential to influence the course of an investigation as 
they work to identify a suspect.141 For the Crown, such pressures can 
contribute to the development of a “conviction psychology,” whereby a 
Crown’s mentality may shift from one that is interested in obtaining justice 
to one that is interested in securing a conviction.142 Importantly, the Crown 
is supposed to be arbiters of justice, which necessarily excludes notions of 
winning or losing.143 Indeed, the role of the Crown was eloquently 
explained in the case of Boucher v The Queen,144 where the SCC noted: 
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It cannot be over-emphasized that the purpose of a criminal prosecution is not to 
obtain a conviction, it is to lay before a jury what the Crown considers to be 
credible evidence relevant to what is alleged to be a crime. Counsel has a duty to 
see that all available legal proof of the facts is presented: it should be done firmly 
and pressed to its legitimate strength, but it must also be done fairly. The role of 
the prosecutor excludes any notion of winning or losing; his function is a matter 
of public duty than which in civil life there can be none charged with greater 
personal responsibility. It is to be efficiently performed with an ingrained sense of 
the dignity, the seriousness, and the justness of judicial proceedings. 

Ultimately, if continual delay within the justice system remains a 
problem, police and Crown who are tasked with meeting the presumptive 
ceilings may face heightened pressures to not only obtain a conviction but 
also to do so within an unrealistic timeline. This heightened pressure may 
be particularly powerful given that if the police and Crown fail to meet such 
a timeline, a stay of proceedings will follow. This reality further speaks to 
the high-stakes nature of continual delay and the need to ensure that police 
and Crown are not being rushed to resolve cases in the advent of the 
presumptive ceilings. 

Importantly, should continual delay within the justice system remain a 
problem given the presumptive ceilings, this can result in police and Crown 
rushing to resolve cases not only through trials but also through plea 
bargaining. Plea bargaining is a common practice within the justice system 
whereby the Crown offers the accused a lesser penalty in exchange for a 
guilty plea.145 By engaging in such practice, plea bargaining is often 
considered to benefit all the parties involved where: 

… the Crown can tidily close its case, the defence is spared a possibly long trial, 
and the accused is rewarded for saving court time and expense as well as for 
sparing victims and victims’ families from having to relieve painful events.146  

In comparison to criminal trials, plea bargaining is the far more 
common way in which criminal matters are resolved.147 Indeed, it has been 
reported that around 90 percent of cases are resolved through the means of 
plea bargaining.148 In this way, plea bargaining is often seen to be essential 
to the function of the criminal justice system.149 In its absence, it has been 
suggested that the justice system would likely collapse under its weight due 
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to the sheer volume of cases that would have to be accommodated through 
criminal trials.150 

When offering a plea bargain, the Crown must believe that if the matter 
went to trial, there would be a reasonable likelihood of conviction.151 
However, as we have argued throughout this paper, should the police and 
Crown be rushing to resolve cases because of the existence of continual 
delay, this can result in the development of tunnel vision. Once tunnel 
vision develops, this can then cause such actors to overly focus on a 
particular theory and to dismiss evidence that may point to an accused’s 
innocence.152 Consequently, this can interfere with the Crown’s assessment 
of the prospect of conviction, and as a result, they may offer an innocent 
accused a plea bargain. While plea bargaining is essential to the function of 
the justice system, it has been well recognized that such practice may induce 
innocent persons into a guilty plea. This has been understood to occur for 
a variety of reasons, including that proceeding to trial may be perceived by 
an accused as too great a risk to take, that accepting a guilty plea would 
spare them a lengthy criminal trial, or the simple fact that an accused may 
actually be released sooner if they plead guilty.153  

The pressure to accept a plea bargain despite one’s innocence can also 
be dependent on one’s identity and unique circumstances.154 Indeed, it has 
been observed that various sub-populations, including young persons, 
Indigenous persons, those with cognitive deficits or mental health 
concerns, and other marginalized groups, may be at a heightened 
vulnerability to accept a plea bargain despite their innocence.155 For 
instance, Amanda Carling observes that Indigenous peoples may be 
particularly vulnerable to pleading guilty to a crime that they did not 
commit for a wide variety of reasons, including – but not limited to – the 
fact that they are more likely to be denied bail, they may experience 
communication barriers with justice participants, or they may otherwise 
face difficulties in navigating and understanding a foreign system of justice 
which operates upon a different worldview.156 Given these realities, it is 
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perhaps unsurprising that of the 15 recognized wrongful convictions where 
an innocent accused entered a guilty plea, four (or 27%) of them were of 
Indigenous identity.157 Such a number is greatly disproportionate to the 5% 
of the general Canadian population that Indigenous peoples make up – 
although it is a little less than the roughly 30% of the prison population 
that Indigenous peoples make up.158 

It has also been recognized that there exists a gendered dimension to 
the pressure for an innocent person to plead guilty.159 For example, because 
most women charged with a crime are also mothers, their familial 
obligations may pressure them to plead guilty to a crime they did not 
commit for them to avoid a long criminal trial or to be released from 
custody sooner.160  

All of this is not to suggest that one would necessarily expect to see a 
notable increase in the rate at which plea bargaining is used to resolve cases 
in a post-Jordan environment – especially considering that many cases would 
be resolved well below the presumptive ceiling and, therefore allow the 
Crown and police plenty of time to comfortably close their case. 
Nevertheless, in those cases where the police and Crown are struggling to 
meet the presumptive ceiling, tunnel vision may be at a heightened risk of 
developing. If such a stubborn belief in guilt does develop, this can result 
in the offering of a plea bargain to an innocent accused. 

C. Noble-cause Corruption 
One potential byproduct of tunnel vision is that of noble-cause 

corruption.161 Although noble-cause corruption may have a variety of 
definitions,162 in general, it typically refers to  “… an ends-based police and 
prosecutorial culture that masks misconduct as legitimate on the basis that 
the guilty must be brought successfully to justice.”163 In other words, noble-
cause corruption may occur when actors such as the police and Crown 
become blinded as to the inappropriateness of their conduct and instead 
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perceive their actions as legitimate in pursuit of the public interest.164 Such 
actors may engage in this type of corruption because they find themselves 
“…emotionally invested in a case and driven by the need to protect the 
victim or society from the suspect or perpetrator.”165 

It has also been suggested that participants may engage in such 
corruption for non-moral reasons, including the fact that it may “… simply 
make one’s job easier; it may conceal sloppy or inadequate police work; it 
may relieve one of social pressure and so on.”166 In practice, noble-cause 
corruption can take the shape of a variety of deceptive or non-deceptive 
conduct.167 Deceptive tactics may include lying about or otherwise 
fabricating evidence, while non-deceptive conduct may include the use of 
excessive force, illegal surveillance tactics, racial profiling, and a whole host 
of other forms of misconduct.168  

D. Jordan’s Implications for the Development of Noble-
Cause Corruption 

The significance of noble-cause corruption in relation to the institution 
of presumptive ceilings is closely aligned with the fact that a failure to meet 
such deadlines can result in a factually guilty person not being held 
accountable for their crimes and the concomitant impacts on victims and 
their families as well as public trust in the justice system. Indeed, on the 
one hand, the imposition of definitive ceilings upon which delay is 
presumptively unreasonable may be advantageous in its setting of clear 
expectations for police and the Crown.169 In this respect, the institution of 
presumptive ceilings allows state actors to streamline proceedings and 
quickly remedy any problems that may be contributing to the delay of a 
particular case.170 At the same time, however, the SCC has long set out that 
a violation of section 11(b) can only be remedied with a stay of proceedings. 
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The necessity for such a remedy was clearly articulated in R v Rahey,171 where 
the SCC noted: 

If an accused has the constitutional right to be tried within a reasonable time, he 
has the right not to be tried beyond that point in time, and no court has 
jurisdiction to try him or order that he be tried in violation of that right. After the 
passage of an unreasonable period of time, no trial, not even the fairest possible 
trial, is permissible. To allow a trial to proceed after such a finding would be to 
participate in a further violation of the Charter. 

In other words, a trial that continues after the breach of an accused’s 
section 11(b) Charter right has been found would only further worsen the 
violation.172 

While such high stakes may act as a motivator for the state to ensure 
that concrete action is taken, they simultaneously may have the potential 
to act as a motivator for actors to engage in corruption to ensure that 
factually guilty persons are held to account. This is especially the case 
because the occurrence of a stay of proceedings is notoriously criticized by 
the Canadian public.173 Indeed, it has been suggested that “[o]ne effect that 
rarely fails to escape public consciousness when serious charges are stayed 
for unreasonable delay is that the accused may receive a windfall.”174 A 
similar position was also recognized by the SSCLCA during their study, 
where it was noted that: 

Stays are of great concern to Canadians. They can have a harsh impact on victims 
and affect public confidence in the criminal justice system. When stays are granted 
in cases involving alleged child abuse or murder, it shocks the conscience of 
Canadian communities. They represent a failure to properly prosecute crimes and 
thereby protect society.175 

Consequently, should the presumptive ceilings be at risk of being 
encroached upon within a particular case due to the continual existence of 
a delay in the justice system, actors such as police or Crown may feel 
pressure to engage in illegal or otherwise unethical conduct as a means of 
securing a conviction. For example, it is easy to imagine a scenario where a 
Crown may become aware of the existence of key disclosure halfway 
through a trial. While the trial may be on track to complete just under the 
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presumptive ceiling, the Crown knows that if such evidence is disclosed to 
the defence, the proceedings will likely be adjourned so that the defence 
can have adequate time to prepare. Because legitimate defence preparation 
time would count towards the total calculation of delay, the Crown knows 
that disclosing such evidence would bring the trial beyond the presumptive 
ceiling for that case. While, as previously discussed, the Crown may argue 
that the delay was attributable to the defence or was otherwise the result of 
discrete events or the fact that the case was particularly complex, there is no 
guarantee that such an argument will be successful. Though they may still 
provide proper disclosure, in such a scenario, the Crown may be under 
significant pressure not to disclose such evidence. Similarly, should the 
police find themselves in a situation where they become aware of late 
disclosure of which the Crown is unaware, they too may be under 
significant pressure not to inform the Crown of its existence in worry that 
it would result in the case exceeding the presumptive ceilings. Though 
hypothetical, these are plausible scenarios demonstrating the importance 
of ensuring delay is properly addressed so that decisions made by justice 
system actors are not impacted by whether a case is unduly close to the 
presumptive ceiling. Doing so would ensure that should unexpected events 
arise – like that of late disclosure – state actors are not placed in such an 
uncomfortable position. 

IV. ARE ACTORS BEING “RUSHED TO JUSTICE” AT THE 

CURRENT STATE OF DELAY? 

Given the potential for the institution of presumptive ceilings to 
interact with extant delay issues in contributing to the development of a 
“rush to justice” mentality among police and Crown, it is important to 
consider whether delay within the justice system has appropriately been 
reduced to minimize such risk. One way in which this may be evaluated is 
through the consideration of the number of successful section 11(b) 
applications since the release of the SCC’s decision in Jordan. As previously 
mentioned, the SCC in Jordan asserted that the presumptive ceilings were 
established by accounting for the time required to complete modern 
criminal investigations and prosecutions.176 Therefore, should the police 
and Crown have difficulty in meeting the presumptive ceilings due to 
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continual delay within the justice system, one would expect that a 
significant number of section 11(b) applications would be successful.  

Upon evaluating such data, it does indeed appear a significant number 
of stays are in fact occurring. For instance, one year following the SCC’s 
decision in Jordan, it was reported that a total of 204 cases were stayed across 
Canada because of unreasonable delay.177 In 2019, it was reported that this 
number had grown to a total of 789 cases over three years.178 Obtaining 
more recent statistics poses a challenge as many provinces and territories – 
apart from Alberta – do not publicly report the number of cases that have 
been stayed because of a Jordan application.179 Nevertheless, the statistics 
collected by the Government of Alberta do not neatly provide the number 
of stays that occurred within each calendar year. Instead, the province 
simply reported that between the period of October 25, 2016, and March 
31, 2023 (presumably the portion of the fiscal year during which Jordan 
applied), a total of 114 cases were stayed within the province because of 
Jordan.180 

With respect to other available data, within the province of Manitoba, 
a more recent article reported that between 2021-2022, a total of 18 cases 
were stayed or otherwise had their charges preemptively dropped in 
response to a Jordan application.181 In 2021, Statistics Canada reported that 
6.7% of completed adult criminal court cases during the first three quarters 
of 2020/2021 had exceeded the presumptive ceiling, with 42% of those 
cases being stayed or withdrawn182 – although it was unclear whether the 
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charges were stayed or withdrawn directly in response to a section 11(b) 
application.183  

While these statistics may suggest a cause for concern with respect to 
the current state of delay and the risk of developing a “rush to justice” 
mentality, they are nevertheless of limited utility because they provide little 
insight into why the Jordan applications have been successful. In this 
respect, it may be the case that many Jordan applications have been 
successful for reasons unrelated to the presence of continual delay within 
the justice system. For instance, it is possible that many applications have 
been successful simply because the Crown had made a genuine mistake in 
failing to keep up with the Jordan timelines within a particular case. In such 
a scenario, a successful Jordan application would say little about the 
presence of continual delay within the justice system. Considering this, a 
perhaps more valuable way of examining if delay within the justice system 
has been appropriately resolved may be through the analysis of the written 
decisions of recent cases where a Jordan application had been successful. 
Doing so would allow for the evaluation of how the presiding judge may 
have attributed the source of delay within a particular case. Narrowing this 
analysis in on the most recently decided cases would be particularly helpful 
in providing insight into the most current state of delay within the justice 
system. 

Although the source of delay within an individual case may be 
multifaceted, it does indeed appear that delay within the justice system 
continues to contribute to instances where stays have been ordered 
pursuant to a Jordan application. For instance, in R v Brereton,184 the accused 
was charged with sexual assault and the careless storage of a firearm. In 
Brereton, the trial judge attributed the delay to several causes, including an 
11-week delay from the accused’s date of charge to their first appearance in 
court, a nine-month delay from the trial readiness of the parties to the trial 
dates which were available, and the frequent use of one-month 
adjournments.185  
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In R v MK,186 the accused was charged with two counts of assault, 
assault with a weapon, and sexual assault, all of which were related to 
domestic violence. While the source of delay within MK may have been 
attributable to several sources, the trial judge ultimately found that it was 
primarily the fault of the justice system’s limited resources and its inability 
to expeditiously accommodate a new trial date after the previous trial date 
had fallen through.187 As explained in the trial judge’s written decision:  

In the end it was the lack of institutional resources that weighs prominently as a 
cause for delay. The first trial dates in this matter were scheduled in January 2021, 
almost 11 months after the parties were prepared to proceed to trial in March 
2020. When the matter did not proceed as scheduled, it would have been 
apparent to all of the criminal justice participants that this case was in jeopardy 
due to excessive delay. The Trial Coordinator was only able to identify one – two-
day block of trial dates before the May 30 and 31 dates. It demonstrates limited 
institutional flexibility to accommodate cases that are at risk.188   

In R v Jakovac,189 the accused was one of two co-accused charged with 
assaulting their sister. In Jakovac, the defence successfully argued that 
despite the case being below the 18-month presumptive ceiling, the delay 
within the case was nevertheless unreasonable.190 Here, the trial judge 
similarly found that the unreasonable delay was also largely the fault of the 
justice system.191 In particular, the trial judge noted: “… I am satisfied that 
it is more probable than not that this factually simple and straightforward 
2-day case took markedly longer than it should because of institutional 
delay due to insufficient judicial resources.”192 

Another recurring theme observed within various past cases is that 
delay may occasionally materialize on the part of the police. For instance, 
this can be seen in the case of R v McCann,193 where a significant delay 
occurred in executing the forensic analysis of the accused’s seized electronic 
devices. As the Court recounted: 

The Crown provided evidence on this application that the police cyber crime unit 
with responsibility for this analysis was significantly over-loaded with work. There 
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were, for most of the time, only two qualified full-time analysts handling all the 
cyber crime investigative work in the area. A third part-time analyst was available 
at some points in time. This acknowledged heavy workload and the limited 
resources available, was put forward as the reason why the forensic analysis of the 
devices in this case had to be deferred for 11 months following their seizure.194 

Once analysis on the devices began at the 11-month mark, another 
three months was required for the forensic report to be finalized and 
submitted to the Crown.195 Given this lengthy delay, it is perhaps 
unsurprising that the case would be scheduled to conclude beyond the 
prescribed 18-month presumptive ceiling, and consequently, a stay of 
proceedings was entered.196  

Importantly, when a delay such as that which occurred in McCann 
arises on the part of the police, it has the potential to implicate the Crown 
as they are then responsible for expediting (or attempting to expedite) the 
proceedings to make up for such lost time. As previously discussed, this 
occurrence is problematic as it places significant time pressure on the 
Crown, which may contribute to the development of a “rush to justice” 
mentality among such actors. This pressure is especially well-demonstrated 
in the case of R v MacMillan,197 which centered around an accused who was 
charged with multiple firearm-related offences. In this case, problems began 
to arise when the Crown made several follow-up requests with the police to 
receive a key piece of evidence which were necessary for its disclosure 
obligations and the setting of a trial date.198 As found by the court: 

What is clear from the evidentiary record, including set date transcripts filed in 
this matter, is that the Crown consistently over the course of these proceedings 
made concerted efforts to follow-up with the Toronto Police Service. When asked 
about the delay in providing the complainant’s video statement for example, a 
crucial piece of disclosure, Mr. Giovinazzo stated that he followed up with the 
Officer-in-Charge at least once [a] month if not more often. A frequent police 
response to these inquiries was that it had been ordered but was not yet available. 
The Crown further advised that despite multiple requests, he did not always get a 
response from the Officer-in-Charge and escalated his concerns to a superior 
officer at 54 Division.199  

                                                      
194  Ibid at para 62. 
195  Ibid at para 63. 
196  Ibid at paras 2, 72. 
197  R v MacMillan, 2022 ONCJ 594 at para 9. 
198  Ibid at paras 82-95. 
199  Ibid at para 87. 



 
 

 

When the Crown received the crucial video, it noted that minor 
redactions were required and subsequently sent the video back to the police 
to make such edits.200 Despite the requirement for relatively minimal 
changes, it would take around a month for the video to be returned to the 
Crown.201 At this point, when the Crown found that a second statement 
from the complainant, in addition to a 9-1-1 call, also required further 
redactions, the Crown took it upon themselves to redact the materials in 
an effort to avoid further delay – despite it being against Crown policy.202 
Indeed, as the Jordan ceilings began to approach, the Crown involved in the 
case explained: 

I’m not going to risk sending it back, given the situation I’m in. I redacted it 
myself, which is, I will note, contrary to Crown policy. But I did anyway, in order 
to try and alleviate the situation here. I can say explicitly that that’s not going to 
happen again, given – given the Crown’s policy, but it was such dire straits that I 
literally did the redactions myself.203 

In the end, despite these desperate efforts from the Crown, the Court 
ultimately found that the net delay still exceeded the prescribed 18-month 
presumptive ceiling for the case, and a stay of proceedings was ordered.204  

Ultimately, these decisions indicate that the current state of delay 
within the justice system continues to be problematic by creating an 
environment conducive to the development of a “rush to justice” mentality 
among actors such as police and Crown. However, this is not to suggest 
that delay is equally problematic in every jurisdiction, as some may have 
better addressed delay than others. In addition, while these cases 
demonstrate that delay within the justice system continues to be 
problematic, they still provide limited insight into the extent of the 
problem. This is partly because judges are not always explicitly identifying 
the source of delay within a particular case, given that the source of delay 
within a particular case is not always easily identifiable from a judge’s 
vantage point.205 Nevertheless, these cases show that more work needs to be 
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done with respect to addressing delays within the justice system. 
Considering this, in the next section of the paper, we will explore several 
potential recommendations that may be implemented to further reduce 
delay. 

V. RECOMMENDATIONS FOR THE PATH FORWARD 

As argued throughout this paper, taking meaningful steps to resolve the 
delay in the advent of the presumptive ceilings is necessary to reduce the 
risk of the occurrence of wrongful convictions. Since the release of the 
SCC’s decision in Jordan, a significant number of recommendations have 
been put forth by scholars and committees alike, which aim at reducing 
delay through efficiency improvements. This section of the paper revisits 
several of these recommendations, including the need to increase the 
adoption of technology in courthouses, ensure that the job vacancies of key 
justice participants are quickly filled, and reduce the number of cases 
entering the criminal justice system. By implementing these 
recommendations, actors such as the police and Crown may be able to 
dispose of matters more quickly, reduce ongoing caseloads, and dedicate 
less time to administrative matters. Within this section, we also conclude 
by proposing our recommendation, namely that there is a need for fulsome 
and systematic data collection on Jordan applications which, as we suggest, 
would assist in providing a more complete picture as to where efforts to 
resolve delay should be targeted. By reducing delay through the 
implementation of such recommendations, we suggest that police and 
Crown may then be able to designate more time for careful case evaluation, 
which in the presence of Jordan’s strict timelines is essential to reducing the 
risk of the development of a “rush to justice” mentality, and thus by 
extension, ultimately reducing the risk for the occurrence of wrongful 
convictions. 

We do not intend to suggest that the recommendations advanced 
within this section are the only methods by which delay may be reduced. 
Indeed, it must be underscored that delay within the justice system is not 
the sole fault of the issues we have identified here. Instead, we reiterate the 
claim advanced by the SSCLCA that delay within the justice system is a 
multifaceted problem with a large variation of causes and effects.206 Put 
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differently, as the committee has suggested, there is no single “quick fix” to 
solve delay in the justice system.207 Nevertheless, we suggest that the 
recommendations advanced within this section may be good places to start 
when attempting to address the problem of delay in the justice system. 
While some may purport that delay could be easily remedied by simply 
injecting more resources into the criminal justice system, the SSCLCA has 
noted that “…increasing resources alone will not fix the problems. If 
resources are increased without being accompanied by broader institutional 
changes, it is likely that the delays will continue.”208  

A. Technological Improvement in Courthouses 
A prominent recommendation that has been put forth following Jordan 

narrows in on the need to adopt more technology209 within courthouses 
across Canada.210 Indeed, the justice system – and the court system in 
particular – has been well-criticized for its failure to keep up with 
technological change.211 It has also been suggested that “… the justice 
systems of Canada and the United States are rooted in the 18th and 19th 
century but are facing 21st-century problems. The mechanisms used for 
scheduling, and the system of evidence are archaic.”212 A similar finding 
was made during the SSCLCA’s study after witnesses frequently 
“…described how within the legal community there is often a reluctance to 
adopt computer-based systems and a continued reliance on traditional and 
paper-based practices.”213  

Nevertheless, the suggestion to implement more technology in 
courthouses is not necessarily new. Indeed, some provinces have previously 
attempted to modernize their court systems with rather disappointing 
outcomes.214 For instance, Ontario spent $10 million on the development 
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of an online court management system before it was eventually 
abandoned.215 Similarly, Quebec had a comparable experience where $60 
million was invested in a similar system over several years with apparently 
“…little to show for it.”216 While evidently, some provinces may have been 
unsuccessful in implementing such a recommendation in the past, the 
reality of the SCC’s decision in Jordan and its risk for wrongful convictions 
may nevertheless require that the implementation of technology be a 
necessary feature of modern courthouses. 

In relation to reducing the risk of wrongful convictions, the adoption 
of technology in courthouses may allow for the streamlining of criminal 
proceedings and, depending on the degree of such implementation, may 
result in the ability to reduce the number of court appearances required 
altogether. Consequently, police and Crown may be able to spend less time 
in courtrooms or otherwise dealing with matters that could be more 
efficiently resolved with the assistance of technology. This would allow the 
police and Crown to spend more time on careful case evaluation, which is 
critical in combating the development of a “rush to justice” mentality. 

A recent digitization strategy put forward by the Government of British 
Columbia demonstrates how such measures can be effective in helping the 
police and Crown save valuable time in their everyday work. In this respect, 
among the province’s many proposed technological additions is the 
adoption of a digital case management system.217 Such a system would 
reportedly give justice participants the ability to quickly and remotely access 
or file documents and disclosure, allow court staff the ability to spend less 
time on data entry and more time assisting judges and litigants while also 
remedying the inundation of paper, which is currently plaguing courtrooms 
and requiring valuable resources to produce.218 

Another significant proposal put forward by the Government of British 
Columbia includes increasing the adoption of connectivity in courtrooms 
and encouraging the use of digital proceedings wherever possible.219 The 
province suggests that such implementation may have considerable 
benefits, including the fact that participants, witnesses, and defendants may 
be able to attend earlier court dates because of less disruption and conflict 
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in their employment and other obligations.220 This is especially true for 
those who live in rural locations or those who may live on a reserve far from 
courthouses where the proceedings are scheduled to take place.221  

While there is certainly room for improvement, all of this is not to 
suggest that Canadian courthouses are entirely absent of technology. 
Indeed, some technological advancements aimed at increasing efficiency in 
court proceedings have already been made in the city of Calgary, where 
lawyers are able to schedule their appearances remotely through their 
computers.222 Furthermore, at the time of writing this paper, the province 
of Ontario has recently opened a state-of-the-art courthouse in the city of 
Toronto.223 Among its many features, this newly constructed courthouse 
“…boasts 73 judicial hearing rooms equipped with modern technology, 
including video capabilities, to ensure the efficient and effective process of 
criminal cases.”224  

With respect to such recommendations, it is also helpful to look at the 
implementations of other countries and jurisdictions outside of Canada. 
For instance, the SSCLCA pointed to England and Wales, where a 
computerized system for managing court proceedings has recently been 
implemented.225 Such a system allows counsel the ability to make digital 
submissions of filings to be reviewed by a judge without requiring physical 
appearances.226 Ultimately, in view of the presumptive ceilings, embracing 
technology within courthouses in this manner may be critical for ensuring 
trial efficiency and reducing the risk of wrongful convictions. 

B. Ensuring that the Position Vacancies of key Justice 
Participants are Quickly Filled 

Another recommendation that has been advanced in the advent of 
Jordan and the need to reduce delay narrows in on the importance of 
ensuring that position vacancies of key justice participants are quickly 
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filled.227 The implementation of such a recommendation is necessary to 
ensure that court cases are moving along as quickly as possible. Related to 
this, a concern raised by SSCLCA focused on the significant number of 
federal judicial vacancies that existed over the course of their year-long study 
on delay within Canada.228 As a result, the SSCLCA advanced the 
recommendation that “…superior court judges be appointed on the day of 
a known retirement of a judge and the only exception to this immediate 
replacement would be an unexpected death or unexpected early retirement 
of a sitting judge.”229 In this respect, the committee observed as of June 1st, 
2017, the federal judiciary had a total of 849 federally appointed judges and 
285 supernumerary judges; however, there were between 27 to as high as 
62 total vacant positions between February 2016 and June 2017.230 
According to more recent numbers, it appears that such vacancies are not 
getting much better given that recently, as of April 3rd, 2023, there 
remained 86 positions to be filled out of a total of 908 federally appointed 
judges and 272 supernumerary judges.231 The situation has gotten so dire 
that in May of 2023, Chief Justice Richard Wagner of the SCC wrote a 
letter to the federal government expressing his serious concern about the 
number of judicial vacancies that currently exist.232 The Chief Justice 
explained that judicial appointments are taking an inordinate amount of 
time, consequently leading to delays with respect to the Jordan timeline.233 

Such circumstances are problematic in relation to wrongful convictions 
and the need to reduce the “rush to justice” pressures that may be caused 
by delay. With dozens of judicial vacancies present at any given month, 
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police and Crown are unable to resolve matters as quickly as they otherwise 
should234 and are thus left with larger revolving caseloads. By quickly filling 
such judicial vacancies, police and Crown would be able to dispose of 
matters quicker and dedicate more of their time to the most pressing cases. 
In addition, should this problem be resolved, trials would presumably be 
able to be scheduled within shorter timeframes, taking up less of the 
presumptive ceiling timeline and thus allowing more time for careful case 
evaluation.  

Although the SSCLCA’s study focused almost exclusively on federal 
judiciary vacancies, equally important is the need to ensure that position 
vacancies for other criminal justice actors are also quickly being filled. At 
the time of writing this paper, a particularly concerning situation has 
emerged in Alberta concerning a significant number of vacant positions in 
their provincial Crown office.235 As suggested by the president of the 
Alberta Crown Attorney’s Association, “The best numbers we have, suggest 
that we’re 47 Crown prosecutors short.”236 As a consequence, in relation to 
Jordan, the president suggested that they “…do not have the resources 
necessary to prosecute all the files coming through court and as a result, 
there are about 1,200 serious and violent cases that are at risk of being 
stayed due to delay.”237 Given this set of circumstances, it is perhaps 
unsurprising that it is further reported that the “[t]he workload is crushing, 
morale is low, and most prosecutors report feeling completely burned 
out.”238 Problematically, according to the Alberta Crown Attorney’s 
Association, this has been an issue for many years and is suggested to be 
particularly bad in rural areas.239 Fortunately, this situation appears to be 
slowly resolving, with a recent announcement that the Alberta Crown 
Attorneys’ Association has reached an agreement with the province to 
guarantee a certain amount of preparation time per case.240 Nevertheless, it 
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remains unclear as to whether the significant number of prosecutorial 
vacancies within the province are being filled. 

Similar situations with the staffing of Crown attorneys have also been 
reported in the provinces of Manitoba and New Brunswick.241 For instance, 
in the spring of 2023, the Manitoba Association of Crown Attorneys filed 
a grievance with the province due to their Crown becoming overstrained 
and experiencing a high burnout rate.242 This has allegedly been brought 
on by several factors, including a high crime rate leading to more arrests, 
increasing complexity, and the strict timelines imposed by Jordan.243 
Problematically, this has reportedly led to the Crown having inadequate 
case preparation time,244 which, as we have argued, may create conditions 
conducive to wrongful convictions. Similarly, the New Brunswick Crown 
Prosecutors Association has said that they “…have been experiencing 
staffing problems for the last 10 to 15 years and over the last few years the 
shortage has become a crisis.”245 While they have been attempting to raise 
this issue with the provincial government, the shortage has reportedly 
become so bad that they are on the “brink of collapse.”246  

It is unclear whether similarly dire situations in Crown attorney staffing 
exist in other provinces, but it is clearly not an issue isolated to one 
jurisdiction. From a wrongful convictions perspective, this is a grave cause 
for concern with respect to the risk of the development of a “rush to justice” 
mentality. In this respect, such an environment is conducive to one which 
prioritizes efficiency over thoroughness and thereby creates a heightened 
risk for the development of cognitive biases and tunnel vision.247 
Ultimately, the Jordan timeline is static, and thus, it does not allow for 
exceptions based on local resource constraints or considerations such as a 
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shortage of prosecutors, police, or judges within a particular jurisdiction. 
Given this inflexibility, it is critical that when governments and their 
respective criminal justice agencies are attempting to resolve delay, all 
jurisdictions must be equally prioritized. 

C. Reducing the Number of Cases Entering the Traditional 
Criminal Justice System 

Considering the institution of presumptive ceilings and the risks that 
continual delay may pose for wrongful convictions, another 
recommendation aimed at reducing the workload of police and Crown 
concerns the need to reduce the sheer volume of cases that are entering the 
traditional criminal justice system.248 This position was similarly shared by 
the SCC in Jordan, where it suggested that among the many obligations for 
Crown counsel following the establishment of presumptive ceilings is the 
need for “…enhanced crown discretion for resolving individual cases.”249  

Many participants in the SSCLCA’s study also reiterated this need 
where the committee found that “one of the more pressing causes of delays 
presented by many witnesses lies in the fact that the criminal law system is 
attempting to deal with too many cases that it is not suited to handle.”250 
Recently retired SCC justice Michael Moldaver has renewed such claims by 
suggesting that lower-level prosecutions such as minor drug cases, thefts, 
assaults, and administration of justice offences could be resolved more 
efficiently through means such as ticketing and diversion while still 
maintaining principles of fairness.251 As suggested by the retired justice, “I 
think we have to come to grips with the fact that the criminal justice system 
is not a panacea – it’s not a cure for the ills of society.”252  

In line with such recommendation, in the advent of Jordan, the 
province of Manitoba has recently taken the initiative by instituting new 
Crown policies which require the Crown to make quicker decisions with 
respect to whether a particular case would be better handled through 
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diversion programming.253 As a result of such changes, the province reports 
that they are now “… making more effective use of alternative measures 
including diversion to restorative justice programs than in the past.”254 
Indeed, the utilization of diversion programming is not new.255 In this 
respect, the SSCLCA observed that section 717 of the Criminal Code has 
long stated that alternative measures outside the use of judicial proceedings 
may be utilized.256 However, for diversion to be possible under such 
provision, several strict conditions must be met – as explicitly set out within 
the Code – including the requirement that such diversion is not 
“…inconsistent with the protection of society.”257 Provinces and territories 
around the country can take lessons from Manitoba by ensuring that 
diversion programming is being appropriately utilized. 

There is, however, an additional question concerning whether more 
can be done with respect to diverting low-level offenders away from the 
system. This suggestion was brought forth within SSCLCA’s study, where 
it was suggested that the objective should be “…to divert suitable matters 
away from the courts before they get there, perhaps even before charges 
have been laid.”258 One example of a somewhat recent initiative in this 
regard can be found in the implementation of the Immediate Roadside 
Prohibition (“IRP”) program within many western provinces, including 
that of British Columbia, Alberta, Saskatchewan, and Manitoba.259 Such a 
program aims to reduce the influx of impaired driving charges within the 
court system by diverting low-level impairment cases away from the need to 
lay criminal charges through immediate sanctions that can be administered 
on the roadside.260 While the IRP program has been undoubtedly 
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controversial since its inception,261 it nevertheless provides one creative 
example of how other provinces may divert cases from the courts entirely. 

With respect to wrongful convictions, reducing the number of cases 
within the traditional criminal justice system by making greater use of 
diversion programming may allow police and Crown the ability to dedicate 
more time and resources to investigating and prosecuting more serious 
cases. By being able to dedicate additional time to these more serious 
matters, the police and Crown may consequently feel less pressure from 
Jordan’s strict timelines and be able to spend more time conducting careful 
case evaluation. At the same time, diverting cases from the traditional 
criminal justice system will also reduce the number of cases moving through 
the courts, thereby reducing backlog and presumably allowing courts to 
schedule matters faster and in shorter timeframes. In turn, Crown may be 
able to resolve matters more quickly. This is especially important when mid-
trial applications may be brought forward, which may require additional 
trial dates and thus further delay the anticipated end date of the trial. 
Ultimately, it must be acknowledged that the criminal justice system has a 
finite number of resources available for its operation. While diverting 
offenders away from the criminal justice system may be considered a 
controversial issue among Canadians, these are nevertheless the difficult 
conversations that the public must engage in following the release of the 
SCC’s decision in Jordan. 

D. The Need for Better Data Collection Concerning Jordan 
Applications 

A recommendation that has perhaps received less attention following 
Jordan surrounds the need for better data collection concerning Jordan 
applications. As previously discussed, as it currently stands, there exists no 
requirement for provinces and territories to publicly report the number of 
successful Jordan applications which have occurred or what the causes of 
delay within such cases may be attributed to.262 Consequently, obtaining an 
accurate picture of the current state of delay within the justice system 
remains a challenge. The collection of such data is critical to assessing the 
most pressing causes of delay within the justice system, whether the causes 
differ between jurisdictions, and where efforts should be focused with 
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respect to tackling the issue of delay. When it comes to avoiding wrongful 
convictions, understanding the nature of delay in the justice system will 
allow governments and justice agencies to quickly identify and respond to 
the contributors to delay within individual jurisdictions. Indeed, as found 
by the SSCLCA, jurisdictions often face unique contributors to delay, 
which may differ from others.263 Ultimately, addressing delay in this 
manner may most effectively help reduce the potential contributors to the 
development of a “rush to justice” mentality among police and Crown. 

We note that if, per one of our previous recommendations, 
technological improvements were adopted within the courts, the means to 
easily report and record this and other types of valuable data electronically 
could be built into any system and compiled centrally, whether at the 
provincial or federal level.  

With respect to the collection of data on the cause of delay within a 
particular case, it is important to qualify this recommendation by 
acknowledging that, in some cases, it may be difficult for actors such as 
judges to identify the source of delay within a particular case so that it may 
later be recorded. However, at the same time, judges may also find 
themselves with unique expertise of the jurisdiction in which they operate 
and may consequently be able to identify sources of delay that may not be 
apparent to those without such insight. Nevertheless, even if limiting the 
collection of such data to only those cases where the cause of delay is clear, 
such data would still provide valuable insight into the current state of delay 
within the justice system and its consequential risks for the occurrence of 
wrongful convictions. 

It is also important to note that the existence of more fulsome data 
collection may be very helpful when making future assessments as to 
whether the presumptive ceilings should be changed. Indeed, as the 
majority in Jordan stated:  

There is little reason to be satisfied with a presumptive ceiling on trial delay set at 
18 months for cases going to trial in the provincial court, and 30 months for cases 
going to trial in the superior court. This is a long time to wait for justice. But the 
ceiling reflects the realities we currently face. We may have to revisit these 
numbers and the considerations that inform them in the future. 

Having access to comprehensive data regarding the number of, and 
reasons for, Jordan-related stays would also provide decision-makers with a 
more complete and nuanced picture of the current state of delay, especially 
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as the investigative and prosecutorial landscape continues to change in the 
future. Comprehensive data on these issues would also enable decision-
makers to enact evidence-based changes to presumptive ceilings if needed. 
For example, Parliament could increase the presumptive ceilings through 
legislation.  

VI. CONCLUSION 

In conclusion, considering the imposition of presumptive ceilings in R 
v Jordan, the current state of delay within the justice system has the potential 
to exacerbate the likelihood that a wrongful conviction may occur. In this 
respect, continual delay within the justice system may create an elevated 
risk for the development of cognitive biases, tunnel vision, and noble-cause 
corruption – all of which have been understood to increase the likelihood 
that a wrongful conviction may occur.264 While governments and justice 
agencies have taken some steps to resolve delay and consequently reduce 
“rush to justice” pressures among justice participants, evidence nevertheless 
suggests that police and Crown may continue to experience pressures to 
meet the presumptive ceilings. Accordingly, further efforts need to be taken 
to better address delay within the justice system, given the SCC’s decision 
in Jordan. 

This argument has been demonstrated throughout this paper in four 
distinct sections. First, we explored the case of R v Jordan and relevant 
commentary on its potential impacts on the criminal justice system. 
Second, we identified the relevant “rush to justice” concepts within 
wrongful conviction literature and considered their relevance to the Jordan 
framework. Third, we explored whether the current state of delay within 
the justice system risks the development of a “rush to justice” mentality 
among actors such as the police and Crown. Finally, we concluded by 
considering several recommendations that may be adopted to further 
reduce delay and, by extension, reduce the risk of the development of a 
“rush to justice” mentality among such actors. Such recommendations 
include the need for technological improvement in courthouses, ensuring 
that the position vacancies of key justice participants are quickly filled, 
reducing the number of cases entering the traditional criminal justice 
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system, and the need for better data collection concerning Jordan 
applications. 

It must be reiterated that the objective of this paper is not to be critical 
of the SCC’s decision in Jordan. Rather, considering the decision, we have 
sought to demonstrate the importance of adequate government and justice 
agency response to the decision to reduce the potential for wrongful 
convictions. Indeed, to date, nearly all the discussion surrounding the 
decision has focused primarily on the need to address delay as a means of 
preventing the occurrence of stays being entered and thereby maintaining 
the repute of the justice system. Such concern is of particular importance 
considering recent cases such as R v Hanan,265 where the SCC set aside the 
accused’s conviction for a variety of serious offences – including 
manslaughter – and entered a stay of proceedings after the case had 
exceeded the 30-month presumptive ceiling. However, as this paper makes 
evident, an equally important perspective that has been largely absent from 
the discussion surrounding Jordan concerns the increased potential for 
wrongful convictions within an environment that can exacerbate a “rush to 
justice” mentality among actors such as police and Crown if the delay is not 
appropriately addressed. 

In their report on wrongful convictions within Canada, the FTP Heads 
of the Prosecution Committee expressed the concern that “…wrongful 
convictions may receive less priority and attention as other issues – notably 
trial delay following the Supreme Court of Canada’s landmark ruling in 
Jordan – come to the fore.”266 Quite the contrary, in the wake of Jordan and 
its potential to create a “rush to justice” mentality among justice 
participants, we are of the position that wrongful convictions should be at 
the forefront of discussion surrounding the need to reduce delay. Given 
the lack of discussion concerning this position to date, perhaps there is 
some truth to the Committee’s concern that the issue of wrongful 
convictions has become overlooked in recent years. 

Ultimately, it is imperative to prevent wrongful convictions before they 
occur in the first place. Once a wrongful conviction has occurred, the 
current process that individuals must undertake to remedy it has been 
criticized as being inaccessible, time-consuming, costly, and inadequate.267 
Once a wrongfully convicted individual has exhausted their appeals and 
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subsequently applies for a ministerial review of their conviction, this review 
process alone can take anywhere from two to six years to complete.268 
Particularly problematic is the fact that this process has been identified as 
a barrier for members of marginalized communities.269 Indeed, as the then-
Justice Minister David Lametti explained, many of those who are requesting 
a ministerial review of their case are overwhelmingly white men and are 
therefore not representative of the prison population.270 

At the time of writing this paper, the federal government has recently 
proposed legislation that aims to revise this ministerial review process by 
establishing a new and independent commission to review wrongful 
convictions.271 The new bill aims to address some of these criticisms by 
making the review process faster and more accessible.272 Nevertheless, while 
these changes appear promising should they come to fruition, it is perhaps 
too early to determine if this new process would truly address these 
problems in practice. In addition, much like the process that it aims to 
replace, no system will be able to identify or remedy all wrongful 
convictions. This reality further underscores the importance of preventing 
wrongful convictions before they occur in the first place. 

While the focus of this paper has primarily centered on Jordan and its 
potential impacts on the decision-making responsibilities of police and 
Crown prosecutors, further research is needed to explore the implications 
that justice system delay and the risk of developing a “rush to justice” 
mentality may have on other justice participants such as forensic analysts. 
Ultimately, this concern of developing a “rush to justice” mentality is by no 
means remote. Indeed, wrongful conviction literature has long identified 
that an environment that prioritizes efficiency over thoroughness is 
problematic for the development of cognitive biases, tunnel vision, and, 
consequently, noble-cause corruption.273 Each of these concepts has been 
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understood to contribute to miscarriages of justice,274 and therefore 
Canadian justice participants must continue to be vigilant regarding the 
continually pressing risk of wrongful convictions. 
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